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A CASE FOR THE HUMAN RIGHTS APPROACH
TO CLIMATE CHANGE: INDIA
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ABSTRACT

Climate change can no longer be viewed through the singular environmental lens; its impact on human rights must be considered to gain a comprehensive understanding of its consequences. Not only is climate change devastating the environment, it is depriving many of the enjoyment of their homes and basic human necessities. Consideration must be given to the potential benefits human rights law can offer in the fight against the consequences of climate change. Unfortunately, there appears to be hesitation about implementing the human rights approach. Some arguments have leaned in favour of the environmental approach due to concerns about the inability to assign accountability and the possibility that including the human rights approach will obscure the innate value of the environment. Hence, the objective of this article is to explore the importance and benefits of adopting a human rights approach to foster a balance between the two approaches. This article focuses on India which, due to its significant climatic disturbances, serves as an ideal example of the human rights violations resulting from climate change. The method used in the study underpinning this article was a doctrinal review of the relevant literature, including journal articles, legislation, and international legal documents. The debate of which approach is more effective may continue for years to come, with both sides presenting plausible arguments. However, the solely environmental approach has not proved to be the most effective. Implementing the human rights approach to climate change should be intentionally considered without nullifying the environmental approach.
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INTRODUCTION

Climate change remains a major topic of discussion at numerous forums and debates, but its impact intensifies as protests occur worldwide. Yet, there may remain some scepticism about the reality of its effects: drought and famine are not new phenomena and people have battled such disheartening events for many years. In the 1970s and 1980s, the Sahel droughts that struck West Africa caused human and animal deaths and remain etched on the affected communities and their neighbours.1 So what makes the recent droughts and famines different? Even though droughts and famines are commonly used as examples of the impact of climate change, the Sahel disaster is certainly not an isolated case. The reality is that global warming is accelerating the “terrestrial water cycle”, which means the occurrence of droughts and other such impacts will increase in duration, frequency, and severity.2 Therefore the environmental consequences resulting from climate change cannot be viewed as “usual”.

Nonetheless, despite the international efforts to address the problem and academic discussions frequently occurring, there was originally a lack of emphasis on human rights and the social implications of climate change.3 The negative impact of climate change on the enjoyment of human rights has, however, led to the consideration of the possibility that “International Human Rights Law” can provide the basis for state responsibility and duty for action regarding climate change. According to the Paris Agreement, parties should consider their human rights obligations when acting to remedy climate change.4 However, the Agreement has been criticised for not sufficiently addressing human rights beyond the mere mention of their consideration.5 Notwithstanding this criticism, it does call attention to the fact that global warming is not only an environmental issue, but has the potential to affect the livelihood of the world’s population resulting in repercussions affecting their right to life, health, home, and family life.6 This article aims to discuss the importance of the human rights approach regarding the adverse effects of climate change with a particular focus on India. The first section analyses general discussions on both the environmental and human rights approach, while the second and third sections address the implications of both approaches in relation to India. Finally, conclusions are advanced in the final section.

ENVIRONMENTAL VS HUMAN RIGHTS APPROACH

It may not be difficult to prove that climate change has already begun to cause disruptions in many countries, resulting in a shortage of food, water, proper health care, etc. However, the question remains, is the fact that climate change hinders the enjoyment of human rights sufficient to serve as the basis of a legal argument? As noted by Bodansky, the “violation” posed by climate change to human rights is no different from those “violations” related to hurricanes, volcanoes, etc, meaning there is a lack of an “identifiable duty” on an “identifiable duty-holder” to remedy the impacts.7 If approached technically, this argument makes two separate but interconnected claims. Firstly, climate change should be viewed in the same way as natural disasters (hurricanes, etc) and secondly, there is a lack of accountability regarding whose responsibility it is to remedy the impact of climate change. However, regarding the first issue, the focus is on “human-induced” global warming. There is arguably enough to distinguish between the two on this basis alone. It is accepted that climate change is also caused by natural occurrences, such as volcanic eruptions, but studies have shown that human activities, including, “the industrial revolution”, deforestation, and the burning of fossil fuels, as examples, account for most of the climate changes.8 Therefore, arguments that fail to acknowledge this distinction potentially perpetuate the shifting of blame and the refusal to take accountability. This in turn distracts from the fact that the focus is on human-induced climate changes that have already led to thousands of deaths and diseases, particularly in developing countries.9 It may not be possible to account for the emission of a specific country as identifiably causing a particular climatic disturbance, but states have a responsibility to their citizens to facilitate a certain standard of life. Therefore, even though it may not be possible to prove that a state is responsible for “causing” climatic devastation, it does not mean that its obligations to its citizens are negated. This leads to the human rights approach which may offer a legal foundation for arguments that align with current global legal principles. Additionally, this approach can humanize these issues, preventing political interests from overshadowing climate objectives.10

According to the Office of the United Nations High Commissioner for Human Rights (OHCHR), states have an “affirmative obligation” to take measures that effectively provide their citizens with the capacity to withstand the impact of climate change, and human rights have the recognised legal protection that obliges duty-bearers to promote and fulfil all those rights.11 However, there may be some scepticism regarding the use of the human rights approach. For instance, Boyle poses the question this way: if the problem is climate change, is the OHCHR’s submission for human rights a realizable remedy? He then goes on to suggest two reasons why this may not be the case. Firstly, the submission focuses only on the negative impact climate change has on human rights as opposed to the environment, and this perspective reinforces the notion that the environment exists solely for the benefit of humans with “no intrinsic worth in themselves”. Secondly, the OHCHR simply reiterates why human rights are important but do not substantially emphasise in detail how meeting the human rights objective will remedy the issues of global warming, raising questions about the realistic relationship between the two aspects.12

Regarding the second concern, it is evident that the ten considerations presented by the OHCHR are heavily focused on human rights objectives and protecting the right-holders, this will be further discussed below. However, concerning the first argument, the focus should be on the goal as opposed to the method. The aim to address the challenges of climate change has been based on the environmental perspective for decades, focusing on ecosystems and biodiversity. It is only within the last few years that efforts have been invested in understanding the climate’s impact on livelihoods, poverty, and health.

Furthermore, in those decades the environmental focus has not been sufficiently fruitful, but instead plagued with unfulfilled promises and failed opportunities.13 Therefore, a holistic approach that looks beyond the environment is essential. This is not to suggest that the method of tackling climate change does not matter, but the focus should be on the goal of remedying the problem, even if it means that the worth of the environment is not given sole attention. In short, the state’s obligation to protect and prevent environmental harm rests on its duty to protect threatened human rights.14

ENVIRONMENTAL APPROACH: INDIA

Due to its “diverse terrain” India is particularly vulnerable to the effects of climate change, but this is exacerbated by the increasing exhaustion of the country’s natural resources.15 The country is already being exposed to floods, droughts, and an increase in the frequency, intensity, and unpredictability of “extreme weather events”.16 These extremities within the environment can adversely affect access to clean water and agricultural productivity, resulting in the land becoming uncultivatable and uninhabitable.17 This connection between the impact climate change has on the environment and how those consequences then affect the livelihood of citizens need to be explicitly addressed, and the human rights approach has the potential to achieve this objective. For instance, the agricultural sector in India plays a significant role in the country’s economy as it accounts for approximately “17.1% of the country’s Gross Value Added”18 and covers employment for 60% of the population which is both directly and indirectly dependent on this sector.19 As a result of the floods and unpredictability of the weather, those dependent on agriculture to sustain their livelihood are at great risk of their human rights being infringed. However, before considering the human rights approach, to gain contextual understanding, the current environmental approach to climate change within India will be addressed.

There is currently no legally binding “specific legislation” in India aimed at combatting climate change, however, the most prominent legislative instrument of some relevance is the Air (Prevention and Control of Pollution) Act 1981 (1981 Act).20 This Act has been noted as a “crucial legislative cornerstone” in combating air pollution and protecting the environment in India.21 However, even though the Act addresses environmental issues, the question is whether it is being utilised to facilitate the necessary changes to achieve the climate change objectives. In 2017 an application was made to the National Green Tribunal in Ridhima Pandey v Union of India in which the applicant sought the intervention of the tribunal to direct the respondents to take “effective [and] science-based action” to mitigate the effects of climate change in the country, while also calling attention to the lack of implementation of the 1981 Act which arguably led to the climate issues in the country.22 The fact that the case raised issues on the non-implementation of the 1981 Act highlights the question of its effectiveness in combating the country’s environmental issues. A detailed analysis of this question is not within the scope of this article, but it is noted that amendments can be made to improve its effectiveness. This includes “strengthening enforcement mechanisms” by creating stricter penalties when there is non-compliance.23

 Nevertheless, the Ridhima Pandey order was handed down in 2019, and it was decided that those acting under the authority of the Environmental Acts would address the climate issues in the mandated “impacts assessments” under the Act, and “there is no reason” to conclude that the Paris Agreement and other relevant international protocols are not being reflected in the environmental policies of the Indian Government.24 In this case, the ruling was not favourable to the applicant but potentially made way for discussions on India’s climate change challenges. However, the judgment arguably makes it evident that government accountability in relation to the degradation of the environment is heavily dependent on judiciary willingness to interpret the scope of the Act in this way.25 Therefore, if there is a lack of such willingness this may not only hinder citizen’s success in using the environmental law to effect such changes, as seen in this case, but it will not be beneficial to the formulation of climate-specific legislation. There is no report of any climate change-specific legislation that successfully incorporates the consideration of human rights, and this arguably strengthens the proposition that concerns regarding the climate are secondary to those of “mainstream environmental litigation in India.”26

To potentially fill this gap in the legislation, a policy processing approach was adopted through the National Action Plan on Climate Change (NAPCC) in 2008, which set targets to meet the emission objectives.27 However, even though the NAPCC is seen as a landmark “pro-environmental” move, its effectiveness is questioned due to its unbinding nature.28 Therefore, the move to legally binding climate-focused regulations does not appear promising, and this is confirmed by the failed attempt to enact the 2015 Climate Change Bill that addresses “carbon budgets”.29

HUMAN RIGHTS APPROACH: INDIA

The environmental approach appears to have strong prominence in India: even with the lack of climate-specific legislation the case law shows much reliance on the existing environmental legislation. The aim of the presented arguments is not to prove that India is making no efforts to meet the climate change objectives but to question whether relying on existing legislation will be sufficient to remedy the already occurring impacts of climate change on its citizens. In 2022 a Carbon Credit Trading Scheme was introduced through the 2022 Energy Conservation (Amendment) Bill,30 which allows for an overview by the Central Government regarding “sustainable building codes” to ensure buildings are of a satisfactory energy-efficient standard.31 However, such legislation arguably solidifies the issue with the purely environmental approach, which affirms the lack of consideration for the citizens suffering from the negative impact of climate change. As noted above, 60% of India’s population is dependent on agriculture for their livelihood, meaning that if the land is “uninhabitable and uncultivatable” it is highly probable that their human rights are being infringed.

A negative impact on the agricultural cycle is particularly detrimental to those in rural India because, for example, hot temperatures associated with a lack of rainfall and droughts mean that crops are dying, leading to a decrease in the output of goods and essentially a decrease in financial income. Therefore, a large section of the rural population is unable to meet health and basic needs.32 This issue is further amplified due to the now unpredictable monsoon periods that are causing various regions to be either flooded with excess water or experience no water at all, which is extremely problematic because over 60% of the crops grown are rain-fed.33 As a result, the enjoyment of several human rights is negatively impacted. For example, according to the International Covenant on Economic, Social and Cultural Rights (ICESCR),34 states are responsible for recognising that everyone has the right to an “adequate standard of living”, and this covers adequate clothing, housing, and food.35 This covenant also addresses states’ obligation to recognise the right to “the highest attainable standard of mental and physical health by taking steps to improve environmental hygiene”.36

Studies have shown that droughts can lead to irregularities in the availability of food, increase mental and physical stress, and force families to mortgage their properties to maintain some level of their livelihood.37 Therefore, these findings arguably indicate that the rights under ICESCR articles 11 and 12 are being violated.

However, even though the connection between the adverse effects on human rights and climate change has been acknowledged across the literature there appears to be a hesitation to refer to the impacts as “violations of human rights”.38 This hesitation is also seen in the OHCHR’s report on the “relationship between climate change and human rights”.39 According to this report, even though there is an obvious obstruction to the enjoyment of human rights it is not clear whether these effects can be considered human rights violations. These ambiguities arise from several difficulties, including the inability to link causation to the emissions of a specific country, as noted above.40 This “hesitation” is likely to undermine the validity of arguments for the human rights approach because if there cannot be an agreement that these accounts of degrading standards of living, and ill health are violations of human rights it is less likely to solidify accountability of states based on this premise.

Nonetheless, Knox argues that acknowledging the consequences of climate change as such violation may not be needed to bring it within the scope of human rights law. Knox considers several aspects in arriving at this conclusion, but one relevant to this article is that the state cannot prevent individuals from criticising government climate change policies or forbid people from joining or forming associations aimed at influencing those policies.41 Here, the efforts of grassroots movements should not be underestimated as they can invoke significant change. In National South Indian v Tamil Nadu & Ors (2017) the government facilitated a waiver scheme for the outstanding loans of small or marginalized farmers who suffered losses due to the erratic climate conditions resulting from the devastating 2016 droughts. To qualify for the scheme farmers were required to hold land between 2.5 and 5 acres, which meant that farmers with fewer or more acres would not benefit, making the scheme discriminatory.42 Dissatisfied with this, many farmers who were members of the National South-Indian Rivers Interlinking Agriculturists Association (NSRIAA) took action through protest and launched an official claim to remove the limitations from the scheme.43

Ultimately, it was held that there was no justification for the limitations and the scheme should be applied to all farmers who suffered. Moreover, it is important to note that the premise of the legal argument in this case was that the limitations of the scheme were a violation of Article 14 of the Indian Constitution, the right to equality before the law. This right is, of course, a recognised human right noted in the Universal Declaration of Human Rights: “All are equal before the law and are entitled without any discrimination to equal protection of the law”.44

Thus, whether the adverse effects of climate change are considered a violation of human rights, it is likely that these rights can and will be used as the legal basis for applications relating to these types of claims. Nevertheless, even though human rights law can be used to achieve remedy for the citizens, the concern raised by Boyle must be addressed, namely how does this help in the overall objective of remedying global warming?45 The aim is to achieve a holistic approach to climate change. The conversation should no longer be about whether an environmental or a human rights approach would be more beneficial. Achieving the net zero target requires a wide range of policies and legislative instruments covering several areas of law including laws on agriculture, water management, and “human rights rules that will increase the understanding needed to strengthen the net zero initiative”.46 Due to the lack of promising engagement of the environmental premise, many environmental advocates and lawyers are beginning to use the human rights perspective to “forge progress”, for example, the Inuit Circumpolar Conference petition.47 As noted in the petition, a “clear statement” of the implications global warming has on human rights can provide the necessary motivation needed for states to take more expeditious actions to reduce the emission of greenhouse gases.48

Therefore, this article proposes that the question should no longer simply be how the human rights approach can aid the general global warming objective. Instead, in line with Knox’s conclusion,49 it should be how can the actions taken by states to remedy climate change also comply with their human rights obligations? A notable example of a step in the right direction is the draft of Thailand’s first climate-specific legislation submitted for approval. The Act aims to explicitly acknowledge the “rights of the citizens” in relation to climate change, for example, the government will be obliged to invest in developments that can help citizens cope with the consequences of climate change and keep them informed about the relevant risks as they develop.50

CONCLUSION

A human rights approach to climate change is not to degrade the value of the environment, nor should it be regarded in that way. The effects of climate change have a global impact and will continue to affect significant aspects of human life. Therefore, the fight to combat and remedy these adverse effects must be multifaceted, intentional, and explicit. As a result, a more comprehensive consideration should be given to the human rights approach. If not, grassroots organisations, advocates, and legal representatives will continue to seek various avenues to impel the desired changes.

This increases the likelihood of a lack of uniformity which can lead to injustice to those who are already suffering from the consequences of climate change but cannot secure representation. The overall net zero initiative that aims to protect future generations should not be met with a disregard for the present generation, and a solely environmental approach that focuses only on energy conservation and building codes, for example, runs such a risk. To achieve a balanced approach, efforts should be made to combine both approaches, motivating states to take the necessary actions to combat global warming while increasing their accountability in recognition of their obligations to their citizens through human rights laws.
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