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ABSTRACT

‘First world’ countries export their industries, manufacturing and production to ‘developing’ countries, thereby exporting their carbon emissions and other elements detrimental to biodiversity and the environment. Products manufactured for United States, United Kingdom and European Union corporations are produced in China, Bangladesh, India, Mexico and countries of Africa and, increasingly, South America. This creates low-paid jobs to the benefit of corporate profits, whilst increasing pollution and associated negative environmental consequences as well as exploiting labour and promoting human rights abuses. Countries such as the US export nuclear and chemical waste, too, transferring their blight to other parts of the globe. In the 1980s the US sought to export nuclear waste to Johnson Atoll in the Pacific, however, protest (principally from Australian activists) sought to put an end to this proposal, albeit chemical waste continues to afflict Johnson Atoll and the Pacific, it island nations people, flora, fauna and land. In the 2020s, the risks created by nuclear waste export are being multiplied with the AUKUS agreement between Australia, the UK and the US, including the prospect of US nuclear waste being disposed of in Central Australia where facility for storing the waste with any possible safety measures is lacking due to the nature of the terrain. In the 1970s, nuclear testing in the Pacific was banned when Australia went to the International Court of Justice (ICJ). Now, the potential for and reality of environmental and human damage and degradation from the nuclear industry will be not on Australia’s doorstep, but effectively in the middle of the living room. What prospects are there for international law action in relation to the export of environmental damage and human rights abuse? What prospects for legal action to ensure that corporations exporting industry and outsourcing manufacturing and production contribute proportionately to environmental protections and an end to global warming and climate change? Furthermore, can legal action ensure the implementation of proper industrial conditions and payment for labour in countries taking on manufacture, production, outsourcing and supply of ‘first world’ goods.


Keywords: ‘first world’ countries, ‘developing’ countries, manufacturing, production, outsourcing, nuclear and chemical waste, AUKUS, ICJ, human rights abuses, low-paid jobs, industrial conditions, climate change, CO2 emissions, GHG emissions




* PhD (UNSW), SJD (UofM), LLD (honoris causa)(Macquarie), Barrister and Human Rights Lawyer, Senior Teaching Fellow – University of Buckingham jocelynne.scutt@buckingham.ac.uk, jocelynne.scutt@cantab.net


INTRODUCTION

China tops the list of countries most responsible for the greatest volume of carbon emissions world-wide. The United States (US) comes next, with India, Russia, Japan, Germany, and South Korea following.1 Although significant present-day contributors, the United Kingdom (UK) and other European Union (EU) countries do not appear on this ‘top emitters’ list. However, the former, being the first country to industrialise, has made a substantial contribution to global warming over the past 200 or so years since the Industrial Revolution2 and, although industrialising later, EU countries along with the US have played a not insignificant part in the historical output of carbon emissions. This historical source of emissions provides a platform for today’s environmental degradation and contraction of biodiversity: indeed, ‘springboard’ might be a better term in that at the time, despite concern about ‘the dark satanic mills’ despoiling the English countryside,3 there was little or no recognition of the global impact industrialisation brought with it. Today’s ‘developing’ nations are undertaking industrialisation in full glare of world apprehension and indeed alarm about their effect on the world environment.

Data on which countries ‘have produced in aggregate the most CO2 since the Industrial Revolution’ include, in order, the US, China,4 Russia, Germany and the UK.5 Consequently, rather than focusing on present day emissions alone, discussion at COPS22 in Glasgow centred around this prior underpinning with a robust contention that nations historically responsible for undermining the stability of the world environment should pay. This has been reluctantly agreed to, without much obvious practical commitment or follow through. Yet on top of this lies a failure to address the present-day export by ‘first world’ countries of industries or manufacturing to ‘third world’ countries, hence contributing to those countries’ emission outputs. For example, US and UK corporations outsource manufacturing, assembly and production to China, Bangladesh, India, Mexico and increasingly countries in Africa as well as South America. This creates low-paid jobs and economically advantageous production regimes to the benefit of corporate profits, whilst increasing pollution and associated environmental consequences outside the US and UK, simultaneously with exploiting labour.

This is not the only export from the ‘first’ to the ‘third’ world that requires attention when environmental pollution and biodiversity degradation impacting on global warming are in issue. Export of nuclear waste and associated harmful products is significant. In the 1980s the US sought to export nuclear waste to Johnson Atoll in the Pacific. Protest (principally from Australian activists) was understood to put an end to this proposal. Yet if the protest did succeed, it was a pyrrhic victory. Since at least 1971 the US has been using Johnson Atoll and other Pacific islands as dumping grounds for chemical weapons and waste.6 The harm and risks created by nuclear waste export have not disappeared, either, being multiplied in the 2020s with the AUKUS agreement between Australia, the UK and the US to supply Australia with nuclear powered submarines and including provision for US nuclear waste export. Beneath the ocean or Central Australia seem the most likely destination. Central Australia has no facility for storing waste in compliance with any possible safety measures due to the nature of the terrain. The ocean floor is also no proper place for left-overs from nuclear weapons or domestic use. In the 1970s, nuclear testing in the Pacific was banned when Australia went to the International Court of Justice (ICJ). Now, the potential for and reality of human and environmental damage and degradation from the nuclear industry will be not on Australia’s doorstep, but effectively in the middle of the living room. What prospects are there for international law action in relation to this export of environmental human rights abuse, and what of the prospects of legal action to ensure that corporations exporting industry contribute proportionately to environmental protections and import proper industrial conditions and payment for labour in the countries that take on manufacture and production of ‘first world’ goods? These questions demand attention and, better still, answers.

A focus on the export of manufacturing and outsourcing by ‘first’ world to ‘third’ world or ‘developing’ countries is essential if equity and responsibility are to play a real part in addressing climate change and the steps required to mitigate it. Similarly, the global warming impact and degradation of the environment at the heart of the industrial complex underpinning the defence industry must be addressed, if there is to be any real possibility for abatement.

PART 1 – EXPORTING CARBON EMISSIONS AND CREATING HUMAN RIGHTS ABUSES VIA OUTSOURCING PRODUCTION, MANUFACTURE AND SUPPLY

National government and corporate responsibility for climate change and environmental degradation is recognised through:


•COPs (Conference of the Parties to the United Nations (UN) international treaty the Framework Convention on Climate Change (UNFCCC)7 held annually by the UN since 1992);8

•Kyoto Protocol or Kyoto Agreement (incorporating individual country commitments to limiting and reducing carbon emissions);9

•SDG 30s (Sustainable Development Goals, seventeen in number, adopted by the UN in 2015 – set for the next ten years) and aiming at peace and prosperity for all the world’s people by 2030 – do not reference climate change explicitly but can be read so as to incorporate it);10

•Paris Agreement (legally binding agreement under the UNFCCC adopted by 126 states parties at COP21 in 2015, coming into force from 2016);11

•UN Human Rights Committee applying ICCPR (International Covenant on Civil and Political Rights) in 2022 to hold Australia responsible for failure to implement climate change protections for Torres Strait Islanders;12

•UN Convention on the Law of the Sea – test case on oceanic pollution and rising sea levels: Commission of Small Island States on Climate Change and International Law (Cosis) contending defendant countries must amongst other obligations undertake emission reduction and repair of marine environments damages by CO2 pollution;13

•International Criminal Court (ICC) says it will prosecute CEOs of companies generating environmental crimes as crimes against humanity (although academic doubts are expressed as to any real potential for carrying this through).14



Responsibility for historical contribution of countries and governments to global warming is being recognised and acknowledged to some extent by declarations if not actions. But what about nations exporting industries to other countries so divesting themselves of pollution, carbon emissions, environmental degradation and global warming liability by transferring this to ‘developing’ countries - together with low-paid jobs, poor industrial conditions, health and safety risks, and labour exploitation including child labour?

‘First world’ nation states assert they are acting responsibly – by setting targets for ending fossil fuel reliance and carbon emissions in their own countries. Developing nation states are frequently targeted and blamed for their fossil fuel reliance and increasing carbon emissions. Yet do those countries alone bear responsibility?

US and UK corporations manufacture, produce and outsource in China, Bangladesh, India, Mexico and other developing countries. Where does responsibility lie for fossil fuel use and carbon emissions generated by US and UK manufacturing/production/sourcing in developing countries? US brands made in China include L.L.Bean, Levi Strauss & Co, New Balance, Radio Flyer, Melissa & Doug Toys, Brach’s Confections, Inc., US Major League Baseballs, and Chevy Silverado.15 As for US companies with a ‘strong presence’ in China (‘at 25% or below revenue’), these include Apple, Boeing, Caterpillar, General Motors, Starbucks, Nike, and Ford.16 Additionally, when it comes to percentages of US companies based in China, varying computations assess this at:


•30% US-based multinational corporations’ non-US employees based in China;

•45% surveyed American companies assess China as primary or among top three investment destinations – ‘largest drop in the survey’s 25-year history’;

•China = $4.19 trillion or 13% of top 100 companies’ total market cap value, and it has 14 companies of its own in world’s top 100;

•Overall assessment - US companies have ‘significant presence’ in China, accepting there are ‘some challenges and uncertainties’ in the Chinese market.17



A current ‘significant’ shift from China as the ‘primary export platform for north American markets’, driven by ‘geopolitical uncertainties and high US tariffs’, does not mean that production and manufacturing are returning to developed countries.18 In addition to south and other parts of East Asia as alternatives, developing nations elsewhere are becoming first world targets. Statistics indicate that over 90% of companies from the US and Canada relocating production and sourcing, this shift occurring in 2018–2023. This period saw a repositioning of manufacturing and sourcing to Mexico, India, and Southeast Asia, these countries ‘rapidly emerging as future export manufacturing powerhouses for US manufacturers’.19

Production in India continues to grow rapidly, the country being ‘the third most sought-after manufacturing destination in the world’, its exporting potential calculated to the value of ‘US$ 1 trillion by 2030 … with a skilled workforce and lower cost of labour’.20 The fashion industry figures prominently for the UK as well as the US. Companies include Tu Clothing, LightintheBox, Temu, Amazon UK, Daniel Footwear All Products, Polo Ralph Lauren UK, H&M and Gap.21 Concerns are not limited to their contribution to carbon emissions and pollution generating global warming. More direct human rights and employment abuses come into focus. Hence. more than ten years after the Rani building collapse in Bangladesh killed 1134 workers with a further 2000 injured, reports indicate that worker abuses there remain ‘rife’.22 The vast majority of those killed or injured were women workers making clothing for international fashion brands including Primark (registered office London),23 Bonmarché (registered office Manchester),24 and Loblaw (Canada).25 A decade on, women in the clothing industry remain the major targets there and, similarly, in India where factory workers supplying major brands allege routine exploitation and abuses.

As the world’s ‘second-largest manufacturer and exporter of garments’ after China, India’s 12.9 million workers in the clothing industry work in factories or as piece or outworkers. In 2020 workers manufacturing clothing under the iconic fashion brand Ralph Lauren spoke with BBC journalist Rajini Valdyanathan, exposing exploitation from ‘bosses bothered only about production’. Conditions included being ‘forced to stay overnight to complete orders, sometimes … sleep[ing] on factory floor[s]’, being ‘made to work continuously, often through the night, sleeping at 3am then waking up by 5am for another full day … ‘26 Workers ‘making clothes for H&M and other brands’ reported ‘persistent workplace sexual violence and verbal abuse’ against female workers. They said male supervisors exercised ‘total power’, extending to both unmarried and married women with sexual violence ‘going on for years’, occurring often on night shifts.27 Reports from Gap and Next UK mirrored these concerns with daily abuse said to be the reality of industrial conditions for female garment workers.28 Women workers were ‘all living in poverty in a rural area of South India’, routinely experiencing ‘forced overtime, verbal abuse and poor working conditions’.29 Such were ‘not confined to the garment industry’, with low wages and substandard health and safety regimes supported by ‘weak labour laws [making] India an attractive place for foreign brands looking to outsource work’. Supermarket chains including Tesco, Marks & Spencer and Sainsbury’s were equally implicated, with Valdyanathan reporting that claims ‘appear to violate India’s Factories Act, which states that no worker should exceed more than 48 hours a week (or 60 hours with overtime), nor should they be made to work for more than nine hours in one day’, whilst the law also provides that women ‘should work night shifts only if they choose to do so’.30 Each company said it complied with labour laws and adhered to ethical standards, Ralph Lauren saying it would investigate the allegations whilst the factory supplying its products asserted it was ‘complaint with the law’, and the supermarket chains expressing ‘shock’ at hearing the reports, adding that they were ‘working together to ensure the issues were remedied’. Nonetheless, Vogue Business claims worker abuses in India are increasing,31 whilst Human Rights Watch alleges ‘poorly enforced laws’ leave ‘informal’ workers no recourse.32 The BBC report shows that as profits are squeezed, women often find themselves losing out: ‘Payslips seen by the BBC show women working in garment factories can earn as little as £2.50 per day, making items which, in some cases, sell for hundreds of pounds’.33

Manufacturing in Bangladesh bears a similar profile both in terms of the export from developed countries of manufacturing emissions and pollution, along with human rights abuses and breaches of industrial conditions.34 In Bangladesh, goods and products in pharmaceuticals, electronics, textiles, clothing, food and beverage are outsourced and out-manufactured. Firms include LightintheBox, Amazon UK, Nisbets UK, Temu, Whistle, The White Company, Bonmarche, Next UK, QVC UK, NewLook, Spreadshirt UK …35 Business Insider reports that garments produced in Bangladesh ‘account for approximately “$20 billion (£15,333,308.00) in exports” with “59%” exported to the EU, “26%” to the US and “5%” to Canada’.36

The perceived and real advantages to manufacturers going offshore to manage production, manufacturing and sourcing of products are crudely based in ‘the bottom line’.37 In adhering to a policy of profits at all costs, they take advantage of developing countries’ need for expansion of their GDP through employment (including the multiplier effect on small and local businesses) and production (itself generating or building associated small-scale enterprises). Yet in doing so, in addition to profits, they divest themselves of responsibility for addressing negative environmental and biodiversity consequences of their product manufacture by adding to the developing countries’ contribution to global warming and climate change. Developing countries, seeing themselves as dependent upon this ‘first world’ export of carbon emissions and pollution because industry is vital to their economic development and survival, are unable to apply carbon emission and other environmental controls through taxes or other business impositions to the commensurate level.38 Developed countries are thereby able to conceal a significant proportion of their negative emissions and pollution impact. This pattern of export is replicated in relation to first world waste, particularly that generated by the US, the UK and France.

PART 2 – EXPORTING WASTE TO EXPORT ENVIRONMENTAL DEGRADATION, HUMAN, ANIMAL AND PLANT RISK, AND BIODIVERSITY DAMAGE

In the 1950s, the UK sought sites for nuclear testing. Unable to persuade the US that it should be able to use the Nevada site where the US initially tested its nuclear capacity, the UK fixed upon the Australian outback. Operating on the assumption that the land was ‘terre nullius’39 or, worse, unmindful of the timeless occupation and land rights of the Indigenous Australian peoples living there and whose country it was,40 Maralinga in South Australia became the principal site, with the Montebello Islands off the Western Australian coast and Emu Field as secondary sites. Woomera (also in the South Australian desert) was used for testing the missiles required to transport the nuclear weapons. Under the agreement between the Australian and UK governments, the area of testing was to be limited to 100 miles. This agreement (made by the Prime Minister at the time, Robert Menzies, without reference to cabinet) was not revealed to Parliament, the opposition or the people of Australia. Nor was it adhered to by the British, with the fallout extending over the vast land mass of northern Australia, including Broome (in the northwest), Townsville (in the northeast) and south to Sydney and Adelaide.41

British nuclear testing took place over the period 1952/1953–1957, 1956–1963, with adverse consequences.42 The export of nuclear testing from the UK to Australia wrought human and land damage, with associated damage to animals and plants all impacting on the environment and biodiversity. Military and civilian personnel engaged in the project suffered harm to health, leading to death for many.43 The consequences meant forgetting – at least by those impacted – was impossible. Political action resulted in a Royal Commission,44 then fighting for compensation through the courts against the Australian and UK governments for years.45 Indigenous Australians suffered health impacts, too – arguably far greater (if this were possible) for apart from forcing them from their country, no precautions were taken in relation to them, nor warnings advanced to them, and the cultural impact upon them was profound.46

The land was damaged, too. Although the British should have been wholly responsible for neutralising the entire area, reports indicate that in the 1960s their two attempts were ‘ineffectual’.47 Hence, in the early 1980s the Pitjantjatjara land claim proceeded on the basis that the land required decontaminating, as did that of the Tjarutja people who regained their land in 1984, with AUS $1.3 million in compensation from the Australian government.48 In 1995 and 2000, a further, more thorough, effort at decontamination was undertaken ‘at the cost of more than AUS $100 million’, with Australia contributing AUS $75 million of that total.49 Even then, despite this expenditure, parts of the area affected remain uninhabitable, and 400,000 cubic metres of soil contaminated by plutonium remain.50

Nuclear waste impacts not only on land above ground. The sea and seabed, and the atmosphere, are at risk. Hence, on 20 December 1974 the International Court of Justice (ICJ) issued two judgments finding (by majority 9:6) in favour of Australia and Aotearoa New Zealand in their claim (Fiji intervening), made on 9 May 1973, ‘concerning tests of nuclear weapons which France proposed to carry out in the atmosphere in the South Pacific region’.51 Prior to 2 July 1966, the US and UK had carried out nuclear testing in the Pacific.52 From that day forward, France conducted 163 tests, over the period 1966–1974 exploding 46 nuclear bombs into the atmosphere from Moruroa Atoll and Fangataufa Atoll, then detonating 117 nuclear charges beneath the Pacific Ocean. The latter approach – of no longer conducting explosions into the atmosphere – was a direct consequence of the Australian and Aotearoa New Zealand ICJ action. Yet contrary to the plaintiffs’ request for a declaration of illegality, namely that France’s conduct was in breach of international law, and an injunction to prevent further atmospheric testing by France, the ICJ by majority (five of the nine in favour of Australia and Aotearoa New Zealand’s claim) held that a press release ‘to the world’ by France stating it would undertake only submerged, not atmospheric, tests was sufficient ‘undertaking’ to the ICJ. This the five considered obviated the need for a substantive decision as to illegality and a consequent determination as to illegality.

Yet whether or not directed into the atmosphere, whether or not beneath the waves, nuclear testing resulted in serious and ongoing harm to humans, sea life, plant life and land above and below the sea. The Mururoa Files confirm that at least one of the bombs released into the atmosphere was ‘30 times more powerful than the atomic bomb released by the US over Hiroshima’53 and that French testing affected the atmosphere, land and sea miles beyond Mururoa and Fangataufa. Action has been instituted in France by those affected,54 and mirroring the UK and Australian history of Maralinga, the Mururoa Files reveal.55

Poisoned Legacy

Leukemia, lymphoma, cancer of the thyroid, lung, breast, stomach ... In Polynesia, the experience of French nuclear tests is written in the flesh and blood of the inhabitants. Strontium has eaten into bones, cesium has eaten away at muscles and genitals, iodine has seeped into the thyroid.

… Disclose and Interprt, in collaboration with the Science & Global Security program at Princeton University (USA), investigated the consequences of atmospheric testing in French Polynesia for two years. With the help of thousands of declassified military documents, hundreds of hours of calculations and dozens of unpublished testimonies, this investigation demonstrates for the first time the extent of the radioactive fallout that struck the inhabitants of this vast territory …

According to our calculations, based on a scientific reassessment of the doses received, approximately 110,000 people were infected, almost the entire Polynesian population at the time. Modelling toxic clouds to support, we unveil[ed] how the French authorities concealed the true impact of nuclear testing on the health of Polynesians for more than fifty years ...

Plant life appears to be more resilient but even if this is so (and the impact on biodiversity through the adaptation of plants to nuclear fallout nonetheless remains), this cannot avoid problems facing herbivores where plant production is stunted before regrowth, or plants are unsafe to eat.56 Nuclear contamination of sea life is similarly problematic or more so – the impact on the living things themselves and on those (human and other land or sea animals) dependent upon the produce of the sea for survival cannot – or should not – be ignored. Equally, contamination of the earth cannot, as failed and repetitive ‘clean ups’ of Maralinga (and other examples of destruction to the land itself through nuclear testing) confirm, be overlooked. Hence Australia and Aotearoa New Zealand’s ‘success’ at the ICJ in 1974 did not stand in the way of continuing harm from the French tests.

This problematic outcome in the face of an apparent win was replicated in the mid-1980s when the US proposed exporting nuclear waste to Johnston Atoll in the Pacific.57 Protest action in Australia directed toward the federal government and the US appeared to have halted this abuse of land, sea, and Pacific populations. However, even if restraint was placed on nuclear waste, chemical disposal (including Agent Orange used extensively during the Viet Nam war) went ahead.58 This continued a pattern already established, with its own negative outcomes.59 Furthermore, knowledge of nuclear waste impact and public protest, along with the institution of litigation by survivors, have not quelled a reliance on nuclear development and the consequent need for dealing with waste. This is demonstrated in the 2023 AUKUS Agreement between Australia, the UK and US for the supply of nuclear-powered submarines to Australia.60 The Australian government acknowledges that this will result in a need to deal with two types of waste – what is described as ‘minor’ in terms of daily usage, plus ‘major’ being disposal of obsolete machines and machine parts.61 Furthermore, the agreement includes provision for US nuclear waste export for disposal in Australia. The question is where will this waste go?

Again, it is most likely that the centre of Australia will be targeted, despite this being country for Indigenous Australians. It is not an empty wilderness, whatever those who are outside Indigenous, community and traditional links might think. Does this mean that environmental, human, animal and plant damage are inevitable? The Australian government approach appears to be that the ‘minor’ waste is manageable – where it will be deposited remains unidentified so far, and the ‘major’ waste is addressed as not being an issue until years in the future.62 The submarines are not due for delivery until some time in 2030 and will have a life expectation of three decades beyond that, with the estimate of the earliest time this significant waste level will be required to be addressed is said by the Defence Minister to be 2050,63 meaning that obsolescence and therefore the need for major disposal will not lie with the current government. Is this good enough? One factor that appears to have been overlooked is the prospect of action taken under the UN Declaration of the Rights of Indigenous Peoples (UNDRIP). What avenues might be followed to prevent nuclear waste being deposited in the fragile lands of Australia’s centre may lie in UNDRIP which contains a provision that indigenous peoples do have a say in matters going to the storage of hazardous materials:64


Article 29

1.Indigenous peoples have the right to the conservation and protection of the environment and the productive capacity of their lands or territories and resources. States shall establish and implement assistance programmes for indigenous peoples for such conservation and protection, without discrimination.

2.States shall take effective measures to ensure that no storage or disposal of hazardous materials shall take place in the lands or territories of indigenous peoples without their free, prior and informed consent.

3.States shall also take effective measures to ensure, as needed, that programmes for monitoring, maintaining and restoring the health of indigenous peoples, as developed and implemented by the peoples affected by such materials, are duly implemented.



This should be sufficient to ensure that storage of waste from nuclear submarines or the of the obsolete machines themselves will not be able to be done on the lands considered ‘remote’ by those who do not live there or whose customs and traditions are not linked with the lands. Indigenous Australians do not always live permanently on lands that are ‘country’ for them, but this does not mean that the lands are uninhabited or lacking Indigenous Australian connection. The spurious doctrine of terre nullius denying the very existence of Aboriginal people as inhabitants of the country was contradicted by genocidal policies from the time of colonisation or invasion that explicitly saw them in the landscape.65 ‘Permanent’ is perceived differently, in any event: for Indigenous Australians their permanent place may be ‘deserted’ in Western eyes or seen as intermittently occupied when ‘business’ takes them to another locale. For Indigenous Australians, it remains their country, despite their hold being tenuous (in Western terms) sometimes, through denial of their connection with the land. As visual artist, activist, philosopher and poet Lilla Watson wrote in 1987:66

It took me half my lifetime to realise I was entitled to my mother’s mother’s mother’s country, I was entitled to my mother’s mother’s mother’s language, my mother’s mother’s mother’s history, and the laws that belong to that country. The greatest sadness in my life is the realisation that I will never have any of those things. Those things are rightfully mine, I am entitled to them, but I will never have them. Both my father’s father’s father’s country and my mother’s mother’s mother’s country have some of the richest coalfields in the world, and I know I will never have any title to that land. I or my brothers or sisters will never own (in white terms of reference) any of the land rightfully belonging to us.

Nevertheless, Land Rights have been asserted and to some extent gained by Indigenous Australians67 and increasingly ‘First Nations’ is becoming the respected appellation for them, recognising their connection with the land and the permanency that goes with First Nations status and lived reality.68

UNDRIP also provides for Indigenous Peoples’ rights where land is proposed for ‘military activities’. Subject to interpretation (which should favour Indigenous Peoples’ rights) this should be capable of applying to the decommissioning of military equipment and their storage:69


Article 30

1.Military activities shall not take place in the lands or territories of indigenous peoples, unless justified by a relevant public interest or otherwise freely agreed with or requested by the indigenous peoples concerned.

2.States shall undertake effective consultations with the indigenous peoples concerned, through appropriate procedures and in particular through their representative institutions, prior to using their lands or territories for military activities.



In light of health risks and risks to land, flora and fauna, it is difficult to see that ‘public interest’ could be skewed toward storage of deadly material. Notably, there is no ‘public interest’ reference in Article 29 – although the rationale for this provision, namely protection of health, environment and productive capacity, is surely based in public interest in itself.70 In February 2023 the CSIRO (Commonwealth Scientific and Industrial Research Organisation) announced it had found a ‘safe’ method of nuclear waste storage involving packing it in minerals ‘for long-term storage’. Yet what happens at the end of the ‘long-term’, where will the ‘safe storage’ place be, and however ‘safe’ why is there nuclear waste for disposal and storage and an apparent acceptance that somewhere will be found for it. Furthermore, if this is ‘safe’ then why does it remain certain that the storage place found will be in areas of significance to people less powerful – the Australian outback or the Pacific, or under the ocean away from ‘first world’ countries? 71

Various ‘nuclear test’ or ‘nuclear weapons’ ‘bans’ treaties have been proposed and entered into over the years, the most recent being 2017 which came into force in January 2021.72 It is said ‘to matter’73 yet, despite being entered into, nuclear powered submarines continue to be manufactured and nuclear weapons do not disappear. Even if they did, ‘peaceful’ uses of nuclear power (despite, for example, Germany divesting itself of this form of power generation)74 produce waste as well as the danger of errors leading to serious human, flora, fauna and environmental damage.75

PART 3 – FASHIONING AND IMPLEMENTING MEASURES TO ADDRESS ‘FIRST WORLD’ IMPOSITIONS ON DEVELOPING COUNTRIES

Although the export of manufacturing, production and sourcing are focused on ‘developing countries’ and the export of nuclear testing and waste is less stark, Part 1 Exporting Carbon Emissions and Creating Human Rights Abuses via Outsourcing Production, Manufacture and Supply, and Part 2 - Exporting Waste to Export Environmental Degradation, Human, Animal and Plant Risk, and Biodiversity Damage are not unrelated. Developing countries such as China and India are involved in nuclear development and hence in waste disposal and its impact, and nuclear testing has taken place in ‘first world’ countries – the US (Nevada) and Australia (Maralinga, Emu Field and Montebello Islands). Yet the US and Australia ensured that the testing was carried out as far from highly populated areas – that is, populated by non-indigenous peoples - as possible. Nevada (where most tests were conducted underground) has a comparative low non-indigenous population and significant number of Native American reservations76 with the site being on Shoshone land and said to be ‘a violation’ of the 1863 Treaty of Peace and Friendship ‘signed by the Western Shoshone and the federal government’.77 The Australian sites were located on Indigenous Australian land. This, then, together with the targeting of the Pacific for nuclear testing follows the manufacturing, production and sourcing pattern.

What then is to be done? First, employment, industrial and human rights abuses. If manufacturing, production and sourcing are not to be returned to ‘first world countries’ so that labour laws including health and safety, sexual and sexist harassment, race- and sex-based discrimination are at least available for potential legal action and enforcement,78 then these standards need to be applied where manufacturing, production and sourcing are located. Two aspects are relevant here: adherence to labour laws through enforcing standards required of UK companies in the UK by civil action, and action directed at conduct breaching criminal laws. The proposition that UK nationals committing crimes in other countries should be prosecuted in the UK is not novel. Laws presently exist to do this in relation to, for example:79


•Economic crimes committee overseas, including (but not limited to) bribery: Bribery Act 2010;

•Money laundering: Proceeds of Crime Act 2002;

•Tax evasion and other financial crimes: Criminal Finances Act 2017;

•Various crimes against the person including child sexual abuse and rape.80



The Istanbul Convention, a Council of Europe Convention on preventing and combatting violence against women and domestic violence81 signed and ratified by the UK on 8 June 2012 and 21 July 2022 respectively82 amongst other matters commits the UK to taking prosecutorial action where nationals commit these offences when abroad.83 Regarding the various offences contained in the Convention, the UK observes that it already has legislative provision to implement prosecution of many of these crimes:84

The UK courts already have extraterritorial jurisdiction over the following offences required by the Istanbul Convention: murder and manslaughter in most (but not all) circumstances (Article 35); sexual offences (including those required by the Convention) where the victim of the crime is under 18 (Article 36) …

The Domestic Abuse Act 2021 has further implemented the Istanbul Convention including extraterritorial jurisdiction.85

Additionally, powers lie to apply financial sanctions against individuals and corporations engaging in human rights violations and financial crimes: for example, the Global Human Rights Sanctions Regulations 2022; Sanctions and Anti-Money Laundering Act 2018; Global Anti-Corruption Sanctions Regulations 2021; Economic Crime (Transparency and Enforcement) Act 2022; Policing and Crime Act 2017.86

Considering the allegations of conduct occurring within the garment industry in factories run under the auspice of UK companies or under contract to manufacture, produce and supply to UK companies, recourse to existing extraterritorial provisions requires investigation. Ensuring the Corporate Manslaughter Act 2007 provides for extraterritorial jurisdiction to cover potential complicity of UK companies in deaths caused, for example, by the collapse or fire damage of buildings housing factories manufacturing, producing or sourcing UK products is one avenue.87 If legislation does not cover potential offences occurring in the industry abroad, then firm consideration should be given to expanding the categories of extraterritorial prosecution to encompass them. Similarly for the US, Canada and other ‘first world’ countries whose clothing (and other) industry corporations use labour and factories abroad to supply products that are sold with the profit motive generating this offshore industry. Proof of complicity in crimes including corporate manslaughter, for example, where these can be sheeted home to ‘first world’ corporations should be pursued. This is essential where local authorities are unable or reluctant to act because developing countries’ governments are in turn reluctant to deter international investment in or development of industry.88

The 2013 collapse of Rana Plaza in Bangladesh saw more than 1,100 worker deaths and 2,000 workers injured, some with a diagnosis of permanent disability. In May 2015, criminal charges (murder) were brought against the building’s owner and 37 other defendants, with the owner also charged with and convicted of corruption, and three other defendants charged with lesser offences. All charges related to ‘procedural irregularities and illegalities’ in the building’s construction and by April 2022 there had been a delay of some five years in proceeding with the murder charges.89 The disaster confirms direct involvement of ‘first world’ companies in production, manufacture and sourcing under conditions dangerous to workers’ health and safety, and an accompanying reluctance to take responsibility. The Clean Clothes Campaign reports that labels were found in the rubble and order forms located in factories working in the Rana Plaza building, showing ‘at least 29 global brands’ having ‘recent or current orders with at least one of the five garment factories’ in the building, Benetton (Italy), Bonmarche (UK), Cato Fashions (US), The Children’s Place (US), El Corte Ingles (Spain), Joe Fresh (Loblaws, Canada), Kik (Germany), Mango (Spain), Matalan (UK), Primark (UK/Ireland) and Texman (Denmark) amongst them.90 Contending that each ‘was a complicit participant in the creation of an environment ultimately leading to deaths and maiming of thousands of individuals’, the Clean Clothes Campaign cites International Labour Organisation (ILO) Convention 121 ‘showing that families of those affected by the Rana Plaza collapse are owed US $30 million in compensation’. It took ‘hard campaigning’ for more than two years ‘to make brands take their responsibility’ by paying into a trust fund established for Rani victims or ‘increasing their contribution if their first payment was insufficient’.91

The non-criminal route of ‘self-regulation’ was adopted, European companies setting up the Bangladesh Accord and Pakistan Accord to establish and maintain production, manufacturing and supply standards consistent with workers’ human and industrial rights, some 113 brands signing on, 92 to the Pakistan Accord, 99 to the Bangladesh Accord.92 North America corporations took another approach, the Alliance for Bangladesh Workers Safety with a five year sunset clause expiring in 2018.93 On the expiration date of 14 December the Alliance announced a new approach of ‘engaging a local company to monitor safety in the factories’ from which the companies ‘procure their products’, and advised that over its five years from 2013 the Alliance had seen ’93 per cent of faults identified in [its affiliated] factories were corrected, while 428 factories completed 100 per cent remediation works’. In addition, 178 factories had been ‘terminated’ from the ‘compliant factory list’ through ‘their lack of progress in ensuring a safe working condition …’94

Self-regulation is ever subject to critique on the basis that the interests of (in this case) the companies establishing overview bodies will skew their operations and outcomes toward self-interest. Critics of these post Rana Plaza initiatives class the Bangladesh and Pakistan Accords as the more effective, having involved unions in their operation.95 Advocates for improvements in the sector emphasise that boycotts are not the way to address the problem. Confirming the issue alluded to earlier, of the need developing countries have for foreign business and investment, Motoko Aizawa and Salil Tripathi of the Business and Human Rights Resource Centre confirm that garment exports ‘will remain a critically important sector for Bangladesh for many more years’. Hence:96

Any damage to the sector—through sanctions or consumer boycotts—will have catastrophic impact on some of the most vulnerable and poor workers in global supply chains. Bangladeshi union leaders have stressed that they are against boycotts. They want the international community to demand change from Bangladeshi businesses and government to improve local standards, and for international consumers to apply pressure to the brands. Access to finance—to increase factory capitalisation so necessary investments can be made—is of critical importance.

They propose alternative steps including:97


•Developing new finance mechanisms through terms of trade that provide the industry with resources to overhaul, upgrade and rebuild factories;

•New rules governing international companies’ contracts to ensure that clothing and garment prices reflect the true cost;

•Continuing and expanding International Finance Corporation (IFC) (a member of the World Bank Group) financing arrangements of a full corporate guarantee for up to $10 million lending to contract suppliers, including lifting the US $10 million ceiling;

•G7 countries following through on the Zero Vision Fund, in collaboration with the ILO, to ensure sustainable supply chains, consistent with UN Guiding Principles on Business and Human Rights;

•Improved supervision of the garment sector, including all its parts as some 2,500–3,000 factories manufacturing primarily for the domestic market are not covered by any current initiatives;

•Sufficient numbers of properly paid government inspectors to monitor all factories consistently and regularly so that amongst other matters more attention can be directed at supervisors overlooking infractions, ‘partly due to bribery’;

•Address the conflict of interest lying in close links between government and business that influence policies to the benefit of business;98

•Initiatives such as the Accord and Alliance must incorporate local ownership and genuine local participation, ensuring ‘a more equitable relationship’ with local industry, rather than ‘being perceived as paternalistic foreign intrusions’;

•Recognise that garment industry problems go beyond factory safety and wages to include general health and safety standards, hours of work, sexual harassment, violence against unions, and so on;

•Reorientate unions to remove the ‘patron–client’ relationship between union leaders and ruling elite, and ensuring workers’ rights to union membership and organisation;

•Introduce multiple funding mechanisms, public and private, to ‘generate resources to overhaul the Bangladeshi garment sector’, ensuring ‘due diligence on financing structure, risk allocation, and identity of financial intermediaries’;

•Consideration of innovative solutions, including Mohammed Yunus’ proposed ‘T-shirt tax’ being a 50c charge on every piece of garment exported from Bangladesh, creating a welfare trust for workers.



‘First world’ governments need to address labour law breaches where ‘first world’ corporations are complicit, through extraterritorial prosecution or pursuit under civil law remedies applied extraterritorially. EU, UK, US and other ‘first world’ corporations taking advantage of the failure of factories manufacturing or producing their goods to adhere to health and safety, minimum pay and other effective industrial conditions should be subject to financial or other penalties under existing provisions or legislation specifically directed at sanctioning this conduct. Already the UK Parliament has extended some consideration to this, the Environmental Audit Committee reporting on the national clothing industry. The 19 February 2019 Report Fixing Fashion: Clothing Consumption and Sustainability.99

The Report places emphasis on the negative environmental impact of fast fashion, with recommendations principally directed towards measures incorporating incentives aimed at ending the consumerism driving the industry. Amongst others, the Committee recommended making fashion retailers ‘take responsibility for the waste they create and reward companies [taking] positive action to reduce waste’, a proposal being a one penny charge per garment on producers which would ‘raise £35 million to invest in better clothing collection and sorting in the UK’. This did not, however, go further to address responsibility for waste created by sourcing, producing and manufacturing abroad. Nevertheless, in concluding that self-regulation through ‘voluntary corporate social responsibility initiatives’ has ‘failed significantly to improve pay and working conditions or reduce waste’, the Committee recommended that the government should ‘change the law to require companies to perform due diligence checks across their supply chains’.100

In addition, the Modern Slavery Act 2015 and Companies Act 2006 provide some focus for an approach incorporating both ‘at home and abroad’ measures. Penalties are called upon for those companies who fail to comply with a proposed government requirement that retailers ‘release a modern slavery statement’, with the Companies Act being ‘updated’ to include ‘explicit reference to “modern slavery” and “supply chains”’ with annual reports required to include a statement of their ’approach to human rights in [their] supply chain’. The Corporate Governance Code of the Financial Reporting Council (FRC) and the UK Stewardship Code, together with the listing rules of the Financial Conduct Authority (FCA) are proposed to be amended to ‘require modern slavery disclosures on a comply or explain basis by 2022’ and, if this is ‘not possible’ then a law consistent with the French Corporate Duty of Vigilance Law 2017 ‘should be considered’.101

The French law requires large French companies (more than 5000 employees ‘in the company’s direct or indirect French-based subsidiaries and with more than 10,000 employees if including direct and indirect subsidiaries globally) to publish an annual ‘vigilance plan’. The vigilance plan ‘must establish effective measures to identify risks and prevent severe impacts on human rights and the environment resulting from the company’s own activities’ and those of companies it controls ‘directly or indirectly’ and its ‘subcontractors and suppliers with which the company has an established commercial relationship, when the activities are linked to this relationship’. A court can impose penalties for non-compliance with an order to comply with vigilance obligations which may include ‘risk mapping, tailored actions to mitigate risks or prevent severe impacts, an alert mechanism’ and a monitoring system to gauge effectiveness of the measures implemented. Non-government organisations (NGOs) have a role in the process in that since the law’s adoption in 2017 NGOs have filed lawsuits and sent formal notices to companies alleged to be in breach.102

The Committee’s approach might be regarded as somewhat timid and less decisive than it might be if effective action is to be taken with the urgency global warming and climate change required. Still, some comprehension of the need for intervention is an improvement. What of the export of environmentally damaging nuclear and chemical waste? The optimal position in all the circumstances would surely be cessation of this waste – which would require not only cessation of all and any nuclear and chemical use and testing, including (for example) cessation of nuclear-powered equipment including submarines and the making and marketing of chemical weapons.103 At least those countries which have created and caused the environmental damage including toxicity of soil and sea should be obliged by international law to undertake effective clean ups, however many are required to reinstate the previous natural order or as near as humanly possible. Yet reparations for loss and damage has been the most thorny aspect of COP negotiations so it is difficult to see that ‘first world’ countries will take their responsibilities as seriously as they should, with concrete action, with regard to this aspect of environmental and biodiversity damage.

CONCLUSION

The responsibility ‘first world’ nations have toward ‘developing’ countries in the current biodiversity, environment, climate change and global warming emergency is readily apparent. Exporting the damage today exists as a mirror image of the past extraction of wealth from developing countries through colonisation and enslavement, practices advantaging ‘first world’ to the detriment of the developing world. Ironically, this is leading to a situation where ‘first world’ countries now confront a growing pattern of displacement from the developing world, with the refugee crisis increasing through loss of land, food, clean water and the space to live. As Jake Bittle observes in The Great Displacement – Climate Change and the Next American Migration, climate victims and survivors, vulnerable to trafficking and of necessity being forced to move, are demanding a place of safety:104

With every passing year, indeed with every new season, climate change forces more people out of their homes … The levees are already breaking, the rivers are already running dry, the fire is already snaking through the forest. The world is already being remade, but its future shape is far from set in stone …

The first world is reaping the consequences of exploitative practices imposed upon the developing world. Export of manufacturing and production, generating human rights abuses alongside the global climate effects, is compounded by the military industrial complex.105 Defence and the munitions industry are leading contributors to global warming, climate change, and environmental degradation. The defence industry is more than a ££billion or $$trillion profit-earning business. Arms manufacture, then shipping arms and munitions abroad, contributes not only to the biodiversity and climate emergencies in and of themselves, but generates major destruction and displacement of populations – human, flora and fauna. The waste left behind by war and devastation promoted by production devoted to defence and munitions is mirrored by waste from ‘peaceful’ use of nuclear power, with budgets devoted in terms that some describe as obscene, taking pre-eminence over the provision of even minimally comfortable lives for their populations.106

Yet matters are not standing still. The legal system, domestic and international, is being employed to ensure redress is possible or at least that the powerful countries driving climate change and global warming are reminded that they must live up to existing obligations and take action to combat their contribution. One of the most recent cases in the international arena concluded that even existing obligations are insufficient. In 2023, under the Convention on the Law of the Sea, Niue, Palau, St Lucia, Vanuatu, Saint Vincent and the Grenadines, Saint Kitts and Nevis, and The Bahamas brought a claim in the UN International Tribunal for the Law of the Sea (ITLOS). The dispute lay in the pollution of the ocean promoting rising sea levels drowning the islands, cutting into landmass and despoiling remaining land, and most importantly damaging or destroying sea and sea-life through emissions, pollution, environmental degradation, the narrowing of biodiversity and industrialisation generating climate change and global warming, and interfering with oceans and oceanic life.

On 21 May 2024 under CLOS, ITLOS delivered its advisory opinion that nation states are obligated to ‘protect the marine environment from climate change impacts and ocean acidification’, observing:107


•greenhouse gas emissions are a ‘form of marine pollution’;

•the Paris Agreement is inadequate to advance island nation states’ rights;

•‘first world’ countries must institute better action to remedy the wrong and to prevent further degradation of sea and land;

•‘first world’ countries have a duty to institute mitigation measures; and

•‘first world’ countries have a duty to address transboundary pollution …



Domestically, governments are learning that health damage and risk is an issue not only for youth,108 but for the elderly, too. Hence on 9 April 2024 the European Court of Human Rights (ECtHR) upheld a claim by older women from Switzerland that their country was in breach of Article 6 (§ 1) and Article 8 of the European Convention on Human Rights (ECHR). The ECtHR determined that Article 8 ‘encompasses a right to effective protection by the State authorities from the serious adverse effects of climate change on lives, health, well-being and quality of life’. Switzerland had ‘failed to meet its past GHG emission reduction targets’109 and was in breach of its ‘positive obligations’ under the ECHR:110

… concerning climate change, with critical gaps in establishing a relevant domestic regulatory framework, including through a carbon budget or national GHG emissions limitations.

Bittle concludes that the next century ‘may usher us into a brutal and unpredictable world, a world in which only the wealthiest and most privileged can protect themselves from dispossession’. So far, regrettably, privilege and wealth remain in prime position – though legal action is providing some hope. This is consistent with the second string to Bittle’s conclusion, when he adds, ‘it may usher us into a fairer world – a world where one’s home may not be impregnable, but where one’s right to shelter is guaranteed’.111 Assuredly, this will not simply ‘just happen’. People are committed to acting. Street activism is prominent in the fight to gain climate equilibrium, and popular action by environmental organisations and litigants who see themselves as ‘ordinary’, ‘everyday’ individuals seeking a healthier and better Earth, building on the activism of the 1970s,112 is becoming more and more visible. With this visibility comes repressive action by governments113 and, ironically, by courts effecting harsh gaol sentences on demonstrators or would-be demonstrators (by way of conspiracy charges).114 This confirms that the voice of the people is having an impact, yet alone may not effect the changes necessary.

Bittle’s final words – that ‘both worlds are possible’ and there remains time ‘to choose between them’115 – will result in the fairer world only if ‘first world’ countries accept their responsibility for historical and present exploitation of their advantaged position in a world replete with inequality and inequity.
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